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DIGEST: 

1. 

2.  

Protests alleginq deficiencies in an 
invitation for bids apparent prior to 
bid openinq must he filed with either 
the contractina auency or GAO before 
the time set for openinq bids in order 
to be timely. 

Where bidders who submitted identical 
low bids remain eaually eliaible for 
award after the aqency's consideration 
of all proper factors, the tie may be 
resolved by drawinq lots to determine 
the successful bidder. 

F.ichard F. Schwartz Associates,' Tnc. protests the 
proposed award of a contract €or foreiqn document trans- 
lation services to Fischer Translation Service under 
invitation for bids (IFR) Vo. FS-ADY-84-227, issued as a 
small business set-aside by the Nuclear Pequlatory Com- 
mission (NFC). Soth Schwartz and Fischer submitted 
equal low bids €or the Germanic lanquaqes portion of the 
procurement, and Fischer was determined the low bidder 
by drawinq lots. 

Schwartz complains that: ( 1 )  the use of a line 
count rather than a word c o u n t  in the IFF! for the esti- 
mated amount of text to he translated places bidders 
in the detrimental position of bcins rewired to offer 
fixed prices for only estimated quantities of work: (2) 
NRC has furnished no documentation demonstratinq the 
existence of a tie bid and the propriety of the lottery 
process; (3) NRC did not consider the relative compe- 
tence of the bidders in resolving the tie; and ( 4 )  
Fischer does not have a Department of Defense facility 
clearance to handle classified documents. we dismiss 
the protest in part and deny it in part. 
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Background 

offers to furnish services for the translation of 
foreian lanauaae nuclear research publications and 
associated technoloav reports into Fnalish. The IFR was 
divided into four separate lansuaae cateaories (i.e*, - 
Germanic, Romance, Afro-Asian, and cvrillic) to allow 
for maximum comDetition. section P.15 of the I F R  
provided for the makina o f  multiple awards, so that a 
firm could bid on one catesorv, or anv combination of 
lanauaae cateaories. Fixed Prices were reauested on a 
Per line basis, with evaluatjon based on the estimated 
number of lines of text in various cateaories to be 
translated. ?ids were opened on March 23, with Schwartz 
and Fischer submittina ecrual low bids for the transla- 
tion of Germanic lanauases: 

The I F R  was issued on February 10,  1 9 R 4 ,  solicitins 

Schwar t z Fischer 

German 

3-A day delivery s ~ i o . n n  s 9 o n m  
9 - 2 2  dav delivery 2 , 9 7 0 . m  3,300.0n 
2 3 - 3 5  dav deliverv 1,62(7.011 1 , R O O . T ) O  

Swedish 

3-A day delivery s 5 4 0 . n o  s 4 5 ~ 1 . 0 0  
9 - 2 2  d a y  delivery i , w n . n n  1 ,65n .m 
2 3 - 3 5  day  delivery 1 , r i a o m  900. no 

Total s s ,  nnn. nn S P ,  o m .  no 

In accordance with the Federal Procurement Peaulations 
(FPR), d l  C . F . R .  6 1 - 2 . 4 0 7 - 6  ( 1 9 8 7 ) ,  WRCI resolved the 
tie between Fchwartz and Fischer bv drawina lots. 

Timeliness 

Fchwartz alleses that the I F F  was flawed because it 
reauired bidders to offer Prices on the basis of esti- 
mated line counts of text to he translated, rather than 
on the basis o f  estimated word counts, the latter appar- 
ently beina the standard industry Dractice. Pccordins 
to Schwartz, such a format does not Present a sufficient 
firm reauirement to allow the submission of fixed 
prices. 
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Our Bid Protest Procedures, however, reauire that 
protests alleqinq deficiencies in an IFB aDparent prior 
to bid openinq must be filed with either the contract- 
ina aaency or this Office before the time set for  bids 
to be opened in order to be considered. A C.F.R. 
C 21.2(b)(l) f19841. Here, althouah there is no doubt 
but that Schwartz knew of WFC's use of the line count 
format as soon as it received its COPV of the I P P ,  the 
firm did not file its protest with this Office until 
PDril 17, some 3 weeks after bids were opened. There- 
fore, the issue is clearly untimely and will not be 
considered. Rrod-Duaan Companv, R - 2 1 2 7 3 1 ,  Wov. 28, 
1983, 83-2 CPD 619. 

Fesolution of Tie Pids 

Schwartz terms the situation resultina in identi- 
cal low hids as "hishly improbable." The firm asserts 
that it has never seen documentation showins either the 
existence o f  the tie or the Droprietv of resolvina the 
tie by drawina lots. 

As we have alreadv set forth, however, the copv of 
the bid abstract sheet furnished hv PJFC clearlv shows 
that Schwartz and Fischer suhmitted identical bids of 
SQ,OOO.OO for the translation of Germanic, lanauaae doc- 
uments, further confirmed bv an examination of copies of 
the firms' respective bid packaaes. 

Further, to resolve tie bids, FPR, C 1-2.407-6(a) 
provides for  award to be made in the followins order of 
priority to: ( 1 )  a small business concern that is also a 
labor surplus area concern, ( 7 )  a small business con- 
cern, or ( 3 )  a firm other than small which is A labor 
surplus area concern. Here, both Schwartz and Fischer 
were small husincss concerns but not labor surplus area 
concerns and thus remained eaually eliqihle for award. 

FPF, C 1-2.407-6(h) provides that lots shall be 
drawn when bidders remain eaually eliaihle after the 
aqencv applies the priorities estahlished in subsection 
(a). If time permits, the bidders shall be siven the 
opportunity to be Dreaent at the drawina, which shall be 
witnessed in any event bv at least three Dersons, whose 
names and addresses shall he placed in the contract 
file. 

Here, NRC relates that it asked hoth Schwartz and 
Fischer on several occasions if they wished to attend 
the drawina. Neither firm accepted the invitation. The 
lottery was held on april 12, and resulted in Fischer's 
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name beins drawn. Poth firms were advised of the result 
by telephone the next dav. N W  has furnished this 
Office with the names and addresses of the three persons 
who witnessed the drawina. On the basis of these facts, 
we conclude that N R C  resolved the tie in full accordance 
with the requlations, and any imDlications to the con- 
trary on Schwartz's Dart are without merit. % 
Flderson QeDortina Companv, Inc.: Ace-Federal Reporters, - Tnc., B-205552.2, Feb. 12, 1982, R2-1 C P D  1 2 8 .  

Pelative CoInDetence of the Pidders 

Feaardina NRC's resolution of the tie, Pchwartz 
contends that the use of such a lotterv was not in the 
aovernment's best interest, where the asency could have 
chosen Schwartz over Fischer on the basis of the 
firm's alleaedlv areater technical competence and 
experience. Fuart from the fact that Schwartz's conten- 
tion is merelv self-servins oDinion, we emphasize that 
the relative competence of bidders is simplv not a 
factor which an aaency may properly consider under FPP 
C 1-2.41)7-6 when resolvina a tie bid. Pandy Interna- 
tional, L-td.; Perklav Fir Services, 53 C O ~ D .  Cen. 466 
(1974), 74-1 CPD *I 1 1 ,  aff'd on reconsideration, 
F-179880, Plrarch 4, 1974, 74-1 CPn (1 115. So lona as the 
winnina bidder is found to be responsible, award must be 
made to it. 

Securitv Clearance 

Fchwartz also alleaes that the TFF reauired bidders 
to have a Peuartment of Defense facility clearance ( n I S )  
in order that the eventual awardee be able to handle 
classified documents in performina the contract. 
qchwartz notes that it has such a clearance, but aues- 
tions whether Fischer has one as well. In virtuallv the 
same vein as the issue of relative competence, Schwartz 
irnDlies that NFC should have taken this into considera- 
tion when resolvins the tie. 

The I F R  did not reauire bidders to have a DIS, but 
rather informed all bidders at section R . 2 3  that per- 
formance under any resultina contract would reauire 
access to classified material so that the contractor's 
Personnel and facility would need the appropriate m?C 
clearances. Fdditionallv, the I F P  provided instruc- 
tions f o r  the submission of personnel securitv 
auestionnaire oackaaes and a contractor facilitv plan 
followina the award of a contract. The aaencv states 
that it intends to conduct the necessarv investiaa- 
t-.ions before arantinq personnel and facility clearances, 
and Points out that, since Schwartz and Fischer d o  not 
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hold NRC clearances, either firm would be investiqated, 
if awarded the contract, despite havinq a DIS from the 
DeDartment of nefense. 

Tn anv event, whether a Drospective contractor has 
or has the ability to obtain any necessary security. 
clearances is a matter of resnonsibilitv because a 
security clearance relates to a firm's ahilitv to per- 
form. = International Business Investments, Inc.; 
CPD 11 1 2 5 .  Finallv, for the same reasons stated pre- 
viouslv, Fisher's lack of a DIS would not be an amro- 
priate consideration for resolvina a tie bid. 

rarcer Consultants, Inc., 60 C o m p .  Gen. 2 7 5  ( 1 9 8 1 )  , 81-1 

The protest is dismissed in part and denied in 
part. 

of the United States 
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